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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit. 


No. 10,332. 


PATRICK J. REILLY, JR., Appellant , 

v. 

HELEN D. REILLY, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

I 

This is an appeal from a final decree of the United States 
District Court for the District of Columbia, holding a spe¬ 
cial equity term. Said decree was adverse to appellant 
and granted appellant’s wife, appellee herein, a limited 
divorce on the ground of cruelty. Appellate relief of this 
Court is sought under Section 17-101, District of Columbia 
Code, 1940 Edition. 

I 
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STATEMENT OF THE CASE. 


Appellant and appellee were married in July, 1941, in 
Fairfax County, Virginia. Except for an interval of ap¬ 
proximately three weeks in January, 1947, they continu¬ 
ously lived and cohabited together until the month of June, 
1948, whereupon suit was filed by the appellee wife in the 
lower court for a divorce from the appellant husband on 
the ground of cruelty. Trial of the case, on the issue of 
cruelty, was had in April, 1949, and a decree was rendered 
awarding a divorce a mensa et thoro to the appellee wife 
on said ground. This appeal ensued. 

STATUTE INVOLVED. 

District of Columbia Code, 1940 Edition, Title 16, Sec¬ 
tion 16-403: 

“• • • A legal separation from bed and board may 
be granted for cruelty • * 

District of Columbia Code, 1940 Edition, Title 16, Section 
16-409. 

STATEMENT OF POINTS. 

1. The evidence before the trial court was not sufficient 
on which to found a decree of separation from bed and 
board under the cruelty provision of the divorce statute 
in our Code. 

2. The Court was without authority to divide and settle 
property owned by the litigants at the time of its entry of 
a decree of divorce from bed and board. 

SUMMARY OF ARGUMENT. 

1. Evidence of excessive drinking, incompatibility of 
temperament, apparent indifference, arguments over 
financial matters, and resulting nervousness on the part of 
the complaining spouse, was not sufficient in this particular 
case to authorize the granting of a limited divorce. 
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2. There was certain property, both real and personal, 
owned jointly by the litigants, which was divided by the 
court below in its decree. The local statutory authority in 
reference to the division of property rights in such a case 
was exceeded here. 


ARGUMENT. 

1. The question involved here is whether or not the facts 
and circumstances of this particular case fall within the 
definition of the legislative expression “cruelty”. We 
think it does not. Webster defines the word “cruel” as a 
“disposition to give pain to others; inhuman; merciless, 
or causing, or fitted to cause, pain or grief”. There is no 
reason to think that the legislature placed any different 
interpretation on the word “cruel” than the usual and 
generally accepted meaning. At early common law, cru¬ 
elty was recognized as a ground for divorce from the bonds 
of matrimony, but the cruelty required was always equiva¬ 
lent to bodily harm and violence. There is certainly no evi¬ 
dence of such cruelty in this case. The appellee wife her¬ 
self testified that her husband never physically molested 
her, her only contentions being that his conduct caused her 
to be nervous (Tr. 27). However, it has been decided that 
the narrow common law interpretation of cruelty has been 
somewhat broadened under our statute. In the case of 
WcUtenberg v. Waltenberg, 54 U.S. App. D.C. 383, 386 we 
find: 

“To bring the case within the statute it is sufficient 
if the evidence, in the absence of physical violence, es¬ 
tablishes conduct which creates a state of mind which, 
operating upon the physical system, produces bodily 
injury”. 

In that case this Court felt that the evidence fell within 
such a definition. We invite comparison of those facts 
with the facts of this case. The WcUtenberg case discloses 
the following facts: 
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“The testimony discloses that defendant on two oc¬ 
casions struck his wife in the face, on one occasion 
knocking her down; that on several occasions in the 
presence of other people he referred to his wife as 
‘the servant in the house’. That defendant refused 
to converse with plaintiff or notice her, and when she 
asked her husband if she might buy a dress he replied, 
‘No; he was not in the habit of buying clothes for ser¬ 
vants;’ that in the latter part of January, 1922, there 
were several days when he refused to order coal with 
which to heat the house; that plaintiff was compelled 
to send her baby elsewhere in order to protect its 
health.” 

There was also evidence in this case that he locked her out 
of the house, etc. Further enlightenment on this point, by 
way of previous decisions of this Court, will be found in the 
cases of Trice v. Trice, 55 U.S. App. D.C., 328, and Taylor 
v. Taylor, 62 U.S. App. D.C. 316. In both of those cases 
there was evidence of temperamental incompatibility. In 
the Trice case the wife complained that her husband’s curs¬ 
ing and sw’earing, threats to do her bodily harm, and his 
unpleasant attitude, resulting in her nervous uncomfort¬ 
ableness, should be grounds for divorce under our cruelty 
provision. In the Taylor case the wife felt that her hus¬ 
band’s nagging and indifference should also fall within the 
definition of cruelty. This Court decided that the facts in 
both of those cases fell short of its relaxed definition of 
cruelty, as enunciated in the Waltenberg case, supra. 

A similar interpretation is now applied in most other 
jurisdictions. See Swanv. Swan, 73 N.E. (2d) 153; 331 Ill. 
App. 295. Argenbright v. Argenbright, 101 Pac. (2d) 62; 
110 Mont. 379. Mason v. Mason, (Md.), 30 Atl. (2d) 748. 
Baker v. Baker, 194 S.W. (2d) 825, 302 Ky. 396. In the 
recent Maryland case of Timanus v. Timaruus, 10 Atl. (2d) 
322; 177 Md. 686, we find that to justify divorce on the 
ground of cruelty in that State, the causes must be grave 
and weighty, showing impossibility to continue the dis¬ 
charge of the duties of married life, and that mere petu- 
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lance and rudeness, and sallies of passion are not sufficient, 
though the court should not hesitate to grant relief where 
violence has been inflicted and threats have been made, 
especially where the facts indicate a probability that vio¬ 
lence might be repeated. 

A review of these cases will also show that the “course of 
conduct which creates a state of mind which, operating upon 
the physical system, produces bodily harm,” must he of a 
calculated and designed character, administered with the 
intention of producing such bodily harm. (Tr. 89). 

An application of the facts of this case to the law clearly 
shows that the actions of the husband, complained of by 
appellee herein, fall far short of what is needed to grant 
the divorce sought. Appellee complains that there were 
continual arguments over finances (Tr. 11-21). The evi¬ 
dence disclosed that her salary at the time of marriage was 
approximately $1900 per annum, and that of her husband 
approximately $2400 (Tr. 29). Her salary had gradually 
increased until she was making almost $4,000 a year at the 
time this trial was had (Tr. 8). At the same time, Mr. 
Reilly’s income was approximately $5400 per annum (Tr. 
69). Appellant felt that with a total family income of ap¬ 
proximately $9,000, credit buying and charge accounts on 
the part of appellee were unnecessary. Appellee’s strenu¬ 
ous insistence, and appellant’s objections thereto was the 
basic cause of these so-called financial arguments (Tr. 91). 
The record indicates that Mr. Reilly was rather liberal in 
affording his wife money for household expenses, especially 
when it was discovered that such money was being depos¬ 
ited by her to her personal account, and not used for the 
purpose intended (Tr. 79). It should also be kept in mind 
that the appellee wife’s relatively large salary was at her 
complete personal disposal (Tr. 76, 77, 78). 

Appellee complained of her husband’s excessive drink¬ 
ing, although she admits that it did not interfere with his 
daily Government employment. (Tr. 11-21). She admitted 
also that she, herself, was not a teetotaler (Tr. 28 and 80). 
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Appellant explained at the trial that he did not drink to 
excess, hut did drink socially and when the occasion de¬ 
manded. (Tr. 80-83). 

Appellee’s third major complaint was to the effect that 
she felt her husband did not afford her the proper com¬ 
panionship, and that he acted somewhat indifferently to 
both her and their infant child (Tr. 11-21; and 39). Such 
grievance is not supported by the evidence. Appellant ex¬ 
plained that he was as interested in his wife and baby as 
the circumstances permitted (Tr. 80-83), relating that the 
small apartment was crowded with his wife’s relatives “and 
there wasn’t anything I could do but go down to the base¬ 
ment” (Tr. 81). Appellant testified further that the femi¬ 
nine attentions toward his child, by appellee and her rela¬ 
tives, were of such an exclusive and continuous nature that 
he was unable to exhibit the usual paternal fondness (Tr. 
81). 

It is evident that the relationship between this husband 
and wife was not absolutely void of social consortium. Ap¬ 
pellee’s testimony shows that appellant and appellee enter¬ 
tained socially in their home on occasions and that drinks 
were served at these parties (Tr. 26). 

The only “bodily injury” which the appellee claims was 
caused by her husband’s conduct, was a feeling of worry 
and nervousness. There was no medical testimony tending 
to show that such nervousness or worry unreasonably im¬ 
paired her health. As a matter of fact, appellent feels that 
the entire tenor of appellee’s testimony showed that she 
was normally a woman of the nervous type (Tr. 13). 

It should be noted that the appellant is presently, and 
has always been, favorably disposed toward a reconcilia¬ 
tion of their differences. Possible reconciliation is always 
a legally important factor in a case of this type. Snow v. 
Snow, 48 US. App. D.C. 448. Taylor v. Taylor, supra . 

2. Section 16-409, Title 16, D. C. Code, 1940 Edition, 
which relates to the eqnity court’s authority to divide prop¬ 
erty rights at the time of divorce, reads as follows: 
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“Upon the entry of a final decree of annulment or 
divorce a vinculo, in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop¬ 
erty rights of the parties in joint tenancy or tenancy 
by the entirety shall stand dissolved and the court, in 
the same proceeding in which such decree is entered, 
shall have power and jurisdiction to award such prop¬ 
erty to the one lawfully entitled thereto or to apportion 
the same in such manner as shall seem equitable, just, 
and reasonable.” 

Notwithstanding such statutory premises, the court be¬ 
low, in conjunction with its decree of limited divorce, di¬ 
vided various joint property interests between the parties 
in such manner as it felt was equitable under the circum¬ 
stances. Appellant contends that such judicial property 
settlement could only he made if and when the decree was 
enlarged to an absolute divorce. 

CONCLUSION. 

In view of the above we believe the judgment of the 
court below is erroneous and should be reversed. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 

Counsel for Appellant. 
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126 Filed June 21 1948 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA. 

Civil Action No. 2562-’48. 

Helen D. Reilly, 5344 Broad Branch Road, N.W., Wash¬ 
ington, D. C., Plaintiff, 

v. 

Patrick J. Reilly, Jr., 250 Farragut Street, N.W., Apt. 
205, Washington, D. C., Defendant. 

Complaint for Divorce and for Permanent Maintenance. 

(Cruelty) 

The complaint of Helen D. Reilly, plaintiff, respectfully 
represents to this Honorable Court as follows: 

1. That this Court derives its jurisdiction of this case 
under and by virtue of the Code of Laws of the District 
of Columbia (1940 Title 16, Section 430). 

2. That the plaintiff, Helen D. Reilly, is an adult citizen 
of the United States and a resident of the District of Co¬ 
lumbia for more than two years and brings this suit in her 
own right. 

3. That the defendant, Patrick J. Reilly, Jr., is an adult 
citizen of the United States, a resident of the District of 
Columbia and is employed by the Interstate Commerce 
Commission and is sued in his own right. 

4. That the plaintiff and defendant were lawfully mar¬ 
ried on July 4, 1941 at Fairfax, Virginia, by a minister of 
the gospel. 

5. That there was born of this marriage a child, Mar¬ 
garet Louise Reilly, on November 20,1947, which child now 
resides with the plaintiff. 

127 6. That from the date of said marriage the plain¬ 
tiff and defendant lived together as husband and wife 
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in the District of Columbia until the month of January, 
1947 when, as a result of certain conduct hereinafter more 
fully described, the plaintiff was forced to leave the de¬ 
fendant. 

7. That the parties hereto were reconciled during the 
month of February 1947. 

8. That the plaintiff thereafter lived with defendant until 
the month of June 1948 when, because of certain conduct 
hereinafter more fully described, the plaintiff was again 
forced to leave the defendant. 

8. That for the past several years the defendant prac¬ 
ticed a persistent course of cruel and inhuman conduct to¬ 
ward the plaintiff. 

9. That for the past several years the defendant has 
been drinking heavily and been arrested on several occa¬ 
sions for traffic violations and drunken driving; that the 
defendant, because of his continual drunkenness, constantly 
humiliated plaintiff before her family, friends and neigh¬ 
bors ; that defendant showed a complete lack of interest in 
his home and in the welfare of the plaintiff and the child; 
that defendant continually refused to contribute adequately 
to the support of his wife and child. 

10. That this conduct and attitude on the part of the de¬ 
fendant caused the plaintiff loss of sleep, worry and mental 
anxiety resulting in serious injury to plaintiff’s health and 
nervous system. 

11. That plaintiff and defendant are joint owners of a 
co-operative apartment known as Apartment 205, 250 Far- 

ragut Street, N. W., Washington, D. C. 

128 12. That plaintiff, Helen D. Reilly, represents to 

this Honorable Court that at the present time she 
has limited means which will soon be exhausted and that 
she is unable to accept employment of any kind due to the 
fact that she must care for her seven months’ old child. 










Wherefore, the plaintiff prays: 

1. That a United States Writ of summons issue from this 
Honorable Court directed unto the defendant, Patrick J. 
Reilly, Jr., requiring him to appear herein and answer this 
complaint. 

2. That the plaintiff, Helen D. Reilly, he awarded by this 
Court maintenance pendente lite for her support and for 
the maintenance of her child. 

3. That the plaintiff, Helen D. Reilly, be granted a limited 
divorce from the defendant on the grounds of cruelty. 

4. That the permanent custody of the child, Margaret 
Louise Reilly, be awarded to the plaintiff, Helen D. Reilly. 

5. That upon a final hearing hereof, the Court award the 
plaintiff, Helen D. Reilly, permanent maintenance for her 
support and for the support of her child, Margaret Louise 
Reilly. 

6. That the Court decree the partition of the jointly 
owned co-operative apartment known as Apartment 205, 
250 Farragut Street, N. W., Washington, D. C. 

7. That the Court award a reasonable sum for counsel 
fees to he paid to the plaintiff’s attorney, John L. Ingoldsby, 

Jr., by the defendant, Patrick J. Reilly, Jr. 

129 8. For such other and further relief as to the Court 

may seem just and proper in the circumstances. 

Helen D. Rfjuly 

District of Columbia, ss: 

Helen D. Reilly, being first duly sworn, on oath says that 
she has read the foregoing complaint subscribed by her, 
that the matters contained therein of her personal knowl¬ 
edge are true, and those contained therein upon informa¬ 
tion and belief she believes to be true. 


Helen D. Reilly 
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Subscribed and sworn to before me this 21st day of June 
1948. 

D. L. Grantham 
Notary Public 

John L. Ingoldsby, Jb. 

Attorney for the Plaintiff 
813 Washington Building 
Washington 5, D. C. 

REpublic 4448 


130 Filed Jun 24 1948 

Defendant’s Answer to Complaint for Limited Divorce. 

Now comes the defendant, Patrick J. Reilly, Jr., and an¬ 
swers plaintiff’s complaint for limited divorce as follows: 

1. He admits the allegations of Paragraphs 1 through 5. 

2. As to Paragraph 6, defendant denies that any conduct 
of his caused plaintiff to leave him in January, 1947. De¬ 
fendant says that a controversy relating to excessive ex¬ 
penditures on the part of plaintiff, which caused defen¬ 
dant’s bank account to be impaired, was the basis for plain¬ 
tiff leaving on her own initiative, and she went to the ad¬ 
dress, 5344 Broad Branch Road, N. W. and stated to the 
defendant that she was going to reside in the home occu¬ 
pied by her guardian; but that plaintiff did return to the 
defendant’s home in February, 1947 and stated to defen¬ 
dant that she would not repeat her misconduct. 

3. As to Paragraph 7 and the two Paragraphs numbered 
8, as well as Paragraphs 9 and 10, defendant denies that he 
was cruel in any manner whatsoever toward the plaintiff, 

and always conducted himself as a devoted father 

131 and a loving husband, and always took care of the 
household expenses and provided for the necessities 

of life for the plaintiff and their child. Defendant says 
unto the Court that without his knowledge or consent the 
plaintiff went to the American Security and Trust Com- 






Wherefore, the plaintiff prays: 

1. That a United States Writ of summons issue from this 
Honorable Court directed unto the defendant, Patrick J. 
Reilly, Jr., requiring him to appear herein and answer this 
complaint. 

2. That the plaintiff, Helen D. Reilly, he awarded by this 
Court maintenance pendente lite for her support and for 
the maintenance of her child. 

3. That the plaintiff, Helen D. Reilly, be granted a limited 
divorce from the defendant on the grounds of cruelty. 

4. That the permanent custody of the child, Margaret 
Louise Reilly, be awarded to the plaintiff, Helen D. Reilly. 

5. That upon a final hearing hereof, the Court award the 
plaintiff, Helen D. Reilly, permanent maintenance for her 
support and for the support of her child, Margaret Louise 
Reilly. 

6. That the Court decree the partition of the jointly 
owned co-operative apartment known as Apartment 205, 
250 Farragut Street, N. W., Washington, D. C. 

7. That the Court award a reasonable sum for counsel 
fees to be paid to the plaintiff’s attorney, John L. Ingoldsby, 

Jr., by the defendant, Patrick J. Reilly, Jr. 

129 8. For such other and further relief as to the Court 

may seem just and proper in the circumstances. 

Helen D. Reilly 

District op Columbia ss: 

Helen D. Reilly, being first duly sworn, on oath says that 
she has read the foregoing complaint subscribed by her, 
that the matters contained therein of her personal knowl¬ 
edge are true, and those contained therein upon informa¬ 
tion and belief she believes to be true. 


Helen D. Reilly 








Subscribed and sworn to before me this 21st day of June 
1948. 

D. L. Grantham 
Notary Public 

John L. Ingoldsby, Jb. 

Attorney for the Plaintiff 
813 Washington Building 
Washington 5, D. C. 

REpublic 4448 
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Defendant’s Answer to Complaint for Limited Divorce. 

Now comes the defendant, Patrick J. Reilly, Jr., and an¬ 
swers plaintiff’s complaint for limited divorce as follows: . 

1. He admits the allegations of Paragraphs 1 through 5. 

2. As to Paragraph 6, defendant denies that any conduct 
of his caused plaintiff to leave him in January, 1947. De¬ 
fendant says that a controversy relating to excessive ex¬ 
penditures on the part of plaintiff, which caused defen¬ 
dant’s bank account to be impaired, was the basis for plain¬ 
tiff leaving on her own initiative, and she went to the ad¬ 
dress, 5344 Broad Branch Road, N. W. and stated to the 
defendant that she was going to reside in the home occu¬ 
pied by her guardian; but that plaintiff did return to the 
defendant’s home in February, 1947 and stated to defen¬ 
dant that she would not repeat her misconduct. 

3. As to Paragraph 7 and the two Paragraphs numbered 
8, as well as Paragraphs 9 and 10, defendant denies that he 
was cruel in any manner whatsoever toward the plaintiff, 

and always conducted himself as a devoted father 
131 and a loving husband, and always took care of the 
household expenses and provided for the necessities 
of life for the plaintiff and their child. Defendant says 
unto the Court that without his knowledge or consent the 
plaintiff went to the American Security and Trust Com- 
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pany, Columbia Branch, 911 F Street, N. W., where plain¬ 
tiff and defendant had a joint safe deposit box, and by de¬ 
ception, misrepresentation and through falsehoods, in¬ 
formed the officials of that bank that the keys to the safe 
deposit box had been lost, and plaintiff well knew that the 
statement was untrue, and induced the officers of said bank 
to drill open said box and the plaintiff then removed the 
contents of said box, which consisted of personal property 
and valuables and papers belonging to the defendant, and 
the plaintiff then opened another safe deposit box in said 
bank in her own name and without the knowledge of the 
defendant, and when the defendant ascertained the true 
set of facts he appealed to this Court for injunctive relief 
and there is pending in this Court the case of “Patrick J. 
Reilly, Jr. vs. American Security & Trust Co. and Helen 
D. Reilly, Civil Action No. 2401-48”, and the matter will be 
decided on the merits when the state of the calendar 
permits. 

4. Defendant says that he has been guilty of no acts of 
cruelty but on the other hand the plaintiff has been cruel 
to him, as will be set forth in the counter-claim filed herein. 

5. Defendant admits the allegations of Paragraph 11. 

6. As to Paragraph 12, defendant says that plaintiff is 
employed in the Government and receives a salary of ap¬ 
proximately $4,000 per year. 

Wherefore, the defendant having fully answered, prays 
that the complaint be dismissed. 


Patrick J. Reilly, Jr. 


Subscribed and sworn to before me this 23rd day of June, 
1948. 


Flora Hoch 
Notary Public, D. C. 
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Filed Apr 29 1949 
Judgment. 

Upon consideration of the pleadings filed herein and the 
hearings had thereon on the 7th and 15th days of April 
1949, the Court makes the following fi ndin gs of fact: 

1. That the parties plaintiff and defendant are adult citi¬ 
zens and residents of the District of Columbia. 

2. That on the 4th day of July 1941 the plaintiff and de 7 
fendant were married by a minister of the gospel in Fair¬ 
fax County, Virginia. 

3. That from the date of the marriage to the date of the 
separation the parties resided at 250 Farragut Street, 
N. W., Washington, D. C. 

4. That there was born of this marriage a child, Mar¬ 
garet Louise Reilly. 

5. That the plaintiff left the defendant in January 1947 
but the parties were reconciled during the month of Feb¬ 
ruary 1947. 

6. That the plaintiff left the defendant in June of 1948 
and the parties have not resided or cohabited together 

since. 

136 7. That during the married life of the plaintiff 

and defendant, and especially immediately prior to 
their separation, the defendant drank excessively and in 
numerous other ways treated the plaintiff herein in a harsh 
and cruel manner. 

8. That the conduct and attitude of the defendant caused 
the plaintiff excessive worry, mental anxiety and loss of 
sleep, resulting in injury to the plaintiff’s health and ner¬ 
vous system. 

Wherefore, the Court concludes as a matter of law 

1. That the allegations of the complaint and the amend¬ 
ment thereto filed herein by the plaintiff, Helen D. Reilly, 
have been fully proved. 
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2. That the complaint and amendment thereto filed herein 
are sufficient to present all issues respecting the parties’ 
marital status and property rights. 

3. That the plaintiff herein, Helen D. Reilly, is hereby 
granted a limited divorce from the defendant, Patrick J. 
Reilly, Jr. 

4. That the defendant’s counter claim filed herein is dis¬ 
missed. 

5. That permanent custody of the minor child, Margaret 
Louise Reilly, is awarded to the plaintiff, Helen D. Reilly, 
subject to the condition that the defendant, Patrick J. 
Reilly, Jr., shall be permitted to visit the child at all rea¬ 
sonable times. 

6. That the plaintiff, Helen D. Reilly, is awarded perma¬ 
nent maintenance for herself and minor child in the amount 
of One Hundred ($100.00) Dollars per month. 

7. That the defepdant, Patrick J. Reilly, Jr., shall pay to 

the plaintiff, Helen D. Reilly, the sum of Four Hun- 
137 dred Five ($405.00) Dollars, said sum representing 
unpaid support and maintenance due to the said 
plaintiff by virtue of an order heretofore entered by this 
Court. 

8. That the defendant, Patrick J. Reilly, Jr., shall pay to 
John L. Ingoldsby, Jr., attorney, counsel feels in the sum of 
Four Hundred ($400.00) Dollars. 

9. That the property acquired by the parties plaintiff and 
defendant since the date of their marriage shall be divided 
equally between them. Said distribution shall apply to the 
following property: 

a. Three (3) One Thousand ($1,000.00) Dollar United 
States Government bonds and two (2) Twenty-Five ($25.00) 
Dollar Series E United States Government bonds now held 
in a safe deposit box in the American Security and Trust 
Company by Helen D. Reilly. 
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b. A checking account with the Hamilton National Bank 
in the name of Patrick J. Reilly, Jr., said account contain¬ 
ing the sum of Five Hundred ($500) Dollars on the date 
of the hearing of the above-captioned cause of action. 

c. One (1) 1942 Buick automobile owned in the name of 
Patrick J. Reilly, Jr., having a value of One Thousand 
Three Hundred ($1,300.00) Dollars. 

10. That the plaintiff, Helen D. Reilly, shall arrange with 
Hampshire Gardens, Inc. for the sale of the fifty-one (51) 
shares of stock jointly owned by the parties plaintiff and 
defendant herein, together with the proprietary lease re¬ 
lating to Apartment 205 at 250 Farragut Street, North¬ 
west, Washington, D. C. Said property shall be sold 
through the offices of Hampshire Gardens, Inc. at the high¬ 
est price obtainable. The said Hampshire Gardens, Inc. 
shall determine whether it is possible to obtain a higher 
price for the jointly owned cooperative apartment described 
herein by selling the furniture located in the apartment 
together with or separately from said aparament in¬ 
terest. 

138 The Hampshire Gardens, Inc. shall deduct from 
the sale price of the jointly owned stock, proprietary 
lease and furniture described herein the sum of five (5%) 
percent and shall pay over to Helen D. Reilly and Patrick 
J. Reilly, Jr., respectively, fifty (50%) percent of the bal¬ 
ance remaining. 


11. That the defendant, Patrick J. Reilly, Jr., is hereby 
enjoined from removing any furniture from the apartment 
described herein other than his personal effects. 


H. SCHWEINHATJT 

Justice 


Seen by 

James J. Laughlin 
Attorney for Defendant 
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Excerpts from Testimony and Proceedings. 

5 Mrs. Helen D. Reilly, the plaintiff herein, being 

called as a witness in her own behalf, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Ingoldsby: 

8 Q. When was that? A. That was in October, 1945. 

I returned to work in November of this past year, 
and my present wage is $3976 per annum. 


11 Q. Will you proceed in your own words and tell 
what happened which resulted in your leaving? Just 
take your time and explain to His Honor. A. We had had 
considerable difficulties, primarily over finances, and his 
excessive drinking, and his refusal to be any sort of a com¬ 
panion to me, and I talked to him trying to ascertain the 
reason for his excessive drinking, and why he shouldn’t 
contribute something toward my support; I had supported 
myself all the time, and I had got to the point where I 
thought we should have a family and I should not be work¬ 
ing, and he wouldn’t say a word to me for weeks; he would 
go off on sprees and I would sit there and worry about what 
he was doing and where he was, and so finally I left on the 
11th of January, and he helped me to move, and I went to 
a friend of mine, where I am presently residing, and I 
hadn’t been in there more than 36 hours when he called 
and asked to see me, and asked me to try to change my mind 
and go back and try to make a go of it, and I said I didn’t 
think I should go back right away, but to wait a while and 
let him try to prove it. I saw him a few times. He took 
me to dinner a few times, and we went to church together, 
and I moved back in February, 1947. For a few weeks 
everything was fine. He originally said he would give me 
$100 a month to pay for the utilities— 
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Mr. Laughlin: Your Honor, she drops her voice. 

12 The Witness: I am sorry. He said at that time 
that he would contribute $100 for me to take care of 

the house and any expenses I might have, and he would take 
care of the utilities. However, he would only give me $75 
and I was supposed to pay the utilities out of that, too, but 
it was impossible to do it, and I was working, and, of 
course, I supplemented it with my own salary. 

Shortly thereafter we found we were going to have a 
baby, and though he had been drinking and leaving me, and 
not speaking to me again, I thought maybe this would 
change him because we were going to have a family, but he 
was not at all interested in the fact that we were going to 
have a family. He would go away over weekends and not 
come home, and I would stay there and worry, and worry, 
and worry, and the doctor was worried about my condition 
because it was not only injurious to myself but might have 
a bad effect on the child, so I begged and pleaded with him 
if he would just stop his drinking and pay a little interest 
until after the baby came, and we would try to get things 
straightened out, but it was all to no avail. 

It seemed that he took pleasure in doing things that 
would hurt me most. If we had guests he would come home 
terribly intoxicated, and wouldn’t talk to the guests, and I 
couldn’t have anyone in, or relatives. 

I know I tried to do everything I could to make 

13 our marriage a success because it was the most im¬ 
portant thing in the world for me, and I couldn’t see 

any reason for his drinking, and refusal to talk to me, and 
embarrassing me before all my friends, and leaving me, 
and I would be there by myself with the baby and I 
wouldn’t know where he was. 

By Mr. Ingoldsby: 

Q. Mrs. Reilly, specifically was there any particular inci¬ 
dent involving you and Mr. Reilly with the doctor at the 
time you were going to have a baby? 


The Court: And the doctor, yon say? 

Mr. Ingoldsby: And the doctor. 

The Witness: I went down for a checkup when I was to 
have the baby, and my blood pressure was extremely high, 
and he considered my condition quite agitated, and he gave 
me quite a lecture on the responsibility I had before me, 
and that I must not permit Mr. Reilly to upset me, that I 
must take the full responsibility myself if he wasn’t ready 
for papahood, and he prescribed Luminal to try to quiet me 
down so my blood wouldn’t be too much. 

By Mr. Ingoldsby: 

Q. Were you extremely nervous at that time? A'. Yes, 
I was. 

Q. How was that doctor paid? A. I paid him. I usually 
paid him by check. The doctor who gave me the 
14 preliminary examination, he is a general practi¬ 
tioner, and he recommended I go to a specialist, an 
obstetrician, for my further examination, and I went to 
the obstetrician. I think I probably started in July for 
examinations, and all during that time my blood pressure 
was extremely high. 

Q. Who paid that doctor? A. His fee was $200, and I 
asked him how it was to be paid and he said, “As con¬ 
venient,” and I asked Mr. Reilly if he didn’t think we 
should pay part of it before the baby came, and he said no, 
he wouldn’t pay anything until after the baby came. So I 
paid him $50. I was ashamed to go to him without giving 
him any money, and so after the baby came I asked him if 
he wouldn’t pay the additional $150 and he refused, and 
refused, and it was the source of many arguments, and 
finally before I went back to the doctor for the final six 
weeks’ checkup he wrote the check, he was very much in¬ 
toxicated, for $150, and didn’t bother to put in the doctor’s 
name, and the next day I took it down to the doctor. 

He never seemed to be interested in either the baby or I. 
As a matter of fact, he didn’t even go to the hospital with 
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me the day the baby was to arrive, nor did he come, to the 
hospital to go home with me. In fact, he left Washington 
the day I left the hospital, to visit his parents. 

Q. Where! A. Utica, New York. And the next 

15 day friends called; they were all qnite excited abont 
the baby, and I was, too, and it was qnite embarrass¬ 
ing to explain why he was away. And he refused to buy 
anything at all for the baby. I don’t believe there is any¬ 
thing he has gotten for the baby at all. We received a good 
many gifts, and there were not too many things to buy, but 
everything bought I paid for all of it. 

Q. You have referred in your complaint to a certain inci¬ 
dent and an arrest by the police. Au Yes, sir. 

Q. Will you tell His Honor about that! 

Mr. Laughlin: Your Honor, I object to that. I don’t 
know whether the inference here is that this defendant has 
a criminal record, or not 

The Court: I should think if he were arrested by the 
police, if it was his own fault that particular charge 
occurred, wouldn’t it be admissible! Do you know what is 
coming! 

Mr. Laughlin: I think possibly a mere traffic charge, 
Your Honor. I think that is all it could be because obviously 
this gentleman couldn’t be employed— 

The Court: Make your offer of proof. 

Mr. Ingoldsby: My offer of proof is that this complaint 
is based on the ground of cruelty, and part of the cruelty 
is the terrible embarrassment of the police coming to their 
apartment where they lived and arresting him for drunk¬ 
enness and reckless, driving and I submit that shows 
cruelty. 

16 Mr. Laughlin: I presume you are going to prove 
that! 

Mr. Ingoldsby: Only through Mrs. Reilly, that the police 
came and took him away. 

The Court: I will admit that. 
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The Witness: The condition of things got worse and 
worse, and I didn’t know w r hat to do, and as a last resort 
I called his sister and talked with her, and asked her if she 
thought his mother was feeling well enough to come down 
and perhaps between the two of us we might be able to 
straighten him out a little bit, and try to get things worked 
out. 

She called me next day and said his mother would come 
down. That must have been about the 19th or 20th of May, 
because he went fishing that day. 

By the Court: 

Q. May of what year? A. May, 1947—no, 1948; May, 1948. 

Q. After the baby was born? A. Yes. I was extremely 
nervous all day because I knew he had been drinking before 
going fishing, and I was glad he was going fishing, and 
about 9 o’clock that night the phone rang and it was an 
officer, I believe from number 1 precinct and, of course, I 
was highly agitated, just frightened to death for what 
might have happened, knowing he was drinking, and the 
officer told me not to be worried, that he had been 
17 picked up at Fourteenth and New York Avenue, and 
he was making a wrong turn, and when the officer 
came there and saw the condition he was in, and knew he 
wasn’t able to drive, he got in the car and took him down 
to number 1. Mr. Reilly didn’t want them to call me and 
know where he was, and they wouldn’t press charges 
against him because he had a very good record. 

Mr. Laughlin: Just a minute. I am objecting to this con¬ 
versation and ask that it be stricken out unless this defend¬ 
ant was present. 

The Court: On the ground of hearsay? 

Mr. Laughlin.: Hearsay. 

The Court: It isn’t hearsay, the fact that she had a con¬ 
versation with the police officer about her husband. 

Mr. Laughlin: If he did what the officer said he did, but 
I don’t think they charged him with that. 
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The Court: I am not concerned with whether what the 
officer told her is true, but the fact that the police officer 
called her is admissible on her mental state of mind. 

Mr. Lauglin: Of course, we still do object, Your Honor. 

By Mr. Ingoldsby: 

Q. You were telling what the officer told you? A. Yes, sir. 

The Court: She started to say something about his 
having had a good record. 

18 The Witness: Yes. 

The Court: What was it? 

The Witness: They have a place on the driver’s permit 
where they put on anything, and there was no record of 
speeding, or anything, on his record, and he said in view 
of that they would charge him for not giving full attention 
to driving, and the fine would be $25, and he said Mr. Reilly 
had $15 in his pocket, and I told him it would be impossible 
for me to get down because I had the baby, but I had a 
friend and I would have him go down and bail him out. 

By Mr. Ingoldsby: 

Q. Who was that? A. Harry Weigandt, and the officer 
gave the car keys to Mr. Weigandt, and Mr. Reilly wasn’t 
to have them until the following morning because he was 
in no condition to drive. 

He came home, and I didn’t say anything. I knew it 
would do no good to raise a fuss about it. 

By the Court: 

Q. He was too intoxicated to drive it? A. He was too 
intoxicated at the time, and Mr. Weigandt stayed there and 
at his insistence Mr. Reilly did finally eat something and 
went to bed finally. He got up next morning and went to 
work, and the next day I believe it was that his mother 
came, and she knew quite well that I was quite upset 

19 about everything, and we talked over things as to 
what we could do to try to get him straightened out. 
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She went down and talked to the priest, and I think at 
her insistence Mr. Reilly went down and talked to the 
priest. 

I talked to some friends who belonged to the A.A. and 
asked them to do what they conld for Pat and, of conrse, 
they were very anxious to try to get things straightened 
out for us, and they were trying to get him to the meetings, 
and the next thing was to tell him about it, and he was 
agreeable to talking to these men from Alcoholics Anony¬ 
mous and, of course, I was hoping that it would be better 
again. 

Mr. Laughlin: How would she know that he attended 
these meetings? 

The Witness: I would go to these meetings with him. 

Mr. Laughlin: You went with him? 

The Witness: Yes, sir, I think there were two, it may 
have been one, but I think it was two. However, they knew 
that he had not discontinued his drinking, but we thought 
maybe he would taper off and everything would be all 
right. 

On June 5, which was Saturday, he went out to some 
friends of his, and he came home, it was around, I should 
judge, around 6:30 or a quarter of 7; he was highly intoxi¬ 
cated. His mother and I were having dinner, and about 
five or ten minutes after he came there was a knock at the 
door, and I went to the door and there was a police officer 
who asked if that was where Mr. Pat Reilly lived, 
20 and I said, “Yes, won’t you come in?” He was out 
in the kitchen. 

By the Court: 

Q. This was in June? A. Yes, sir. And the police officer 
spoke with him and told him that he knew he had hit a car 
out on, I believe it was Military Road somewhere, and he 
had gone, and Mr. Reilly, said, “We had better go outside 
and talk about this,” and I knew Mr. Reilly was in no 
condition to talk for himself, and I couldn’t go with him, 






and I ran over to one of the neighbors to go with him 
because he couldn’t speak for himself, and I didn’t want 
him to get in jail, and so he went with him, and came back 
in a couple of hours, and the woman whose car he hit 
wouldn’t press charges, but I knew I couldn’t go on, I was 
no good to myself or my baby, and I told Mr. Reilly the 
following Sunday morning I would have to leave, that I 
had tried everything I could, that it wasn’t fair to the baby, 
and I had to plan on going back to work, and I asked him 
if he wouldn’t leave the premises, the apartment, because 
it was extremely difficult to find a place to live, and he re¬ 
fused to do so, and I believe I called Mr. Ingoldsby that day 
that I had to leave the apartment, and went down to see him 
on Monday and, on his advice I left because Mr. Reilly 
refused to leave, and I went out with some friends where 
I am still. 

By Mr. Ingoldsby: 

21 Q. Have you attempted to reach any agreement 
with Mr. Reilly regarding a place for you and the 
baby to stay? A. Yes, sir, there was one meeting in your 
office with Mr. Laughlin, Mr. Reilly, and myself, at which 
time we tried to agree, tried to persuade him to permit me 
to have the apartment for at least a period of six months 
in view of the fact that I had the baby. 

Q. How old was the baby at that time ? A. The baby was 
six months old. 

Mr. Ingoldsby: I have no further questions. 

By the Court: 

Q. Let me ask you, during this period of time your hus¬ 
band was working? A. Yes, sir, he worked all the time. 

Q. Where did he work? A. Part of the time, when we 
were first married he worked in the Railroad Retirement 
Board, and he was in the Army for over four years, and 
when he returned he was with the Veterans Administra- 
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tion and then I believe the Interstate Commerce Com¬ 
mission. 


24 Cross Examination 

By Mr. Laughlin: 


26 Q. You also drink, don’t you? A. I take a cock¬ 
tail, yes, sir. 

Q. As a matter of fact, you had parties there and both 
of you drank rather profusely or excessively? A. I 
wouldn’t say that. We have had parties at our house and 
I have had drinks, yes. 


27 Q. Mr. Reilly never struck you, did he? A. No, he 
did not. 


29 Q. Now, at the time of your marirage to Mr. Reilly 
you were employed? A. Yes. 

Q. What was your salary, just approximately? A. $1860 
or $1890 a year; I was a Grade 4. 

Q. And what was Mr. Reilly’s salary? A. Approximately 
$2400. 


39 Q. Outside of drinking, what else did he do that 
was cruel to you? A. His indifference toward the 

baby. 

Q. Tell us in what way he was indifferent to the baby. 
He didn’t love the baby? A. He certainly gave no indica¬ 
tion of loving her. 

Q. How was he indifferent? A. He just wouldn’t bother 
himself. He wasn’t interested in her arrival. He didn’t 
bother to go to the hospital with me. I had to go alone to 
and from the hospital. The day I left the hospital 

40 to go home he left me that day to visit his family. 
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When he came back I was still in bed. When he 
would come in at night he wouldn’t come in to see if we 
were living or dead. 

Q. Was that a constant— A. (Interposing) I had to re¬ 
main in bed for a period of ten days after I returned from 
the hospital. 

Q. Do you mean by that he never took the baby in his 
arms? A. He did not when she was that small, and I be¬ 
lieve my mother took her out in the dining room, but she 
was so small we didn’t handle her at all except when it was 
necessary. 


68 Patrick J. Reilly, Jr., the defendant herein, being 
called as a witness in his own behalf, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Laughlin: 


69 Q. Will you state what are your duties there? A. 

I write service orders and informal opinions regard¬ 
ing demurrage matters. 

Q. Now, before we leave that subject, your salary is 
what? A. $5400 and something. 

Q. What is the present condition there as to salary paid 
you? How long has it been since you were paid a salary? 
A. February 28th. 

Q. What is the reason? A. The Deficiency Appropriations 
Bill is behind the European Recovery Bill, and they haven’t 
acted on it. 

By the Court: 

Q. You mean you have actually not received any? A. 
That is right. 


Q. What was done with her salary? A. She used 
it as she pleased. 


77 
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Q. Up to that time—suppose we put it this way: In 1947 
what was the arrangement in the household as to expenses? 
In other words, put it this way: What did you do with your 
salary, and what did she do with hers, and how were the 
household expenses and payments on the note taken 
care of? 

The Court: We will recess until 1:40. 

(Thereupon, at 12:30 o’clock p.m., Court was recessed 
and further proceedings herein continued until 1:40 o’clock 
p.m., Thursday, April 7, 1949.) 


Afternoon Session. 

(Pursuant to recess heretofore taken, Court was recon¬ 
vened at 1:40 o’clock p.m., Thursday, April 7, 1949, and 
the following occurred:) 

The Court: You may proceed. 

78 Thereupon, Patrick J. Reilly, Jr., resumed the wit¬ 
ness stand pursuant to the recess and thereupon tes¬ 
tified further as follows: 

Direct Examination (Resumed) 

By Mr. Laughlin: 

Q. Mr. Reilly, in 1947 you were employed, and your wife 
was employed, and what were the arrangements about the 
household expenses? A. When she returned the agreement 
was that she would get $75 a month for household operating 
expenses and I would pay the payments on the apartment. 

By the Court: 

Q. What payments ? A. Monthly payments. Her salary 
was her own, and whatever I had left of my salary I put 
in my checking account. 

By Mr. Laughlin: 

Q. Now, you and your wife, did you have difficulty over 
finances? A. Yes, sir. 
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Q. Tell us about that. A. Well, I found that instead of 
paying her $75 in cash I wrote a check for $75 and when the 
check came back it was endorsed “for deposit only” and 
then I found— 

79 Q. You wrote a check to whom? A. To her. 

Q. To your wife? A. Yes, sir. 

Q. What was to be done with that check? A. That was 
for the maintenance of the apartment and food, and so 
forth, and then I found out she had a special account, the 
Columbia National Bank then, American Security & Trust 
now, Columbia Branch, she had a special account and she 
deposited those checks in it, and then she asked me for 
more money, that she couldn’t get along on that, and I 
said, “I think you can, I will take it over and run it myself,” 
and that didn’t set so good, and when she came back from 
staying with Mr. Weigandt she very freely told me she 
could go over there any time she pleased and it wouldn’t 
cost her anything. 

Q. Could go where? A. To Mr. Weigandt’s. 

Q. Was there every anything said about him being in¬ 
fatuated with her? A. No. 

Q. Was there anything ever said about marriage? A. 
Only what she told me. 

Q. What was that? A. That he had asked her to marry 
him. 

Q. Did you have any further arguments over 

80 finances or spending money? A. Yes, I resented 
very much these phone bills coming in, twenty-five 

or thirty dollars a month, I mean for a home phone that 
is too much. I threatened to have the phone taken out. 

Q. Did they represent long distance calls? A. Yes, they 
represented long distance calls. 

Q. Where? A. To Denver and a number of places. 

Q. What other matters, if any, or other aspects of finance 
did you complain about? A. The bills would come in and 
the previous month would be added on, they had not been 
paid. She used the money for something else. 
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Q. Do you know for what purpose she used the money! 

A. No. 

Q. Now, you heard your wife testify you drank to excess. 
Do you drink, Mr. Reilly? A. Yes, sir. 

Q. Does your wife drink? A. Yes, sir. 

Q. Do you drink outside your home? A. Very seldom 
unless with business acquaintances. Oftentimes I have to 
entertain, and once in a while different business men 

81 come into town, and I handle things at the office, and 
they feel they should invite you out to dinner, and 

they do. 

Q. You have drinks at dinner? A. Yes. 

Q. Tell us about this drinking in the household? A. I 
always like to have something on hand. People drop in, 
and sometimes after a hard day it relaxes you. That 
apartment, I might add, it is a one-room apartment. 

Q. Yes, tell us about that. A. Things got pretty crowded 
when her mother and her sister and the baby were there. 

I couldn’t open the window, play the radio, or do anything 
or make any noise, and there wasn’t anything I could do 
but go down in the basement. 

Q. What is in the basement? A. Well, a recreation room, 
where you could stretch out. 

Q. WTiat kind of apartment is it? A. It is an ordinary 
one bedroom apartment. The bedroom is a large one, but 
the baby was there and I couldn’t make any noise and dis¬ 
turb the baby, and couldn’t play the radio, and they had 
to keep it exceptionally warm, and I couldn’t open the 
window. 

Q. WTiat period of time was your mother-in-law there? 

A. From the fall of 1947 until the early part of ’48. 
Incidentally, that trip I made up home during Thanks¬ 
giving time, that was all understood at the time. It 

82 was my father and mother’s fortieth wedding anni- * 
versary and I talked it over with her and she said, 

“It is all right for you to go, you go ahead, my mother is 
here and I will be all right, it may be the last one they will 
have together.” 


--= 
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Q. Now, your wife has testified, Mr. Reilly, that you 
were not interested in her, and that you were not interested 
in the baby. 

Were you interested in the baby? A. As much as I could 
be. 

Q. Were you interested in your wife? A. Yes. 

Q. I believe you told the Domestic Relations Commis¬ 
sioner that you were willing for reconciliation? A. Yes. 

Q. But your wife said she was not? A. That is what the 
record shows. 

Q. Was that due to any attachment or affection for Mr. 
Weigandt, or do you know that? A. No, I don’t know what 
the relationship there is. ■ 

Q. You also heard her testimony at one time there was 
an incident where some traffic policeman stopped you and 
you were given a ticket for not giving full time or attention. 
Tell us about that. 

Mr. Ingoldsby: What is that date? 

The Witness: May 20,1947. 

83 Mr. Laughlin: Just a minute, I thought the time 
testified to, Your Honor, was May of 1948. 

Mr. Ingoldsby: Perhaps it is. I may be wrong. 

The Court: I think so. 

Mr. Laughlin: Perhaps I can locate the slip. Oh, yes, 
this slip indicates May 20,1948. 

The Witness: That’s right, May of 1948. 

Four representatives of the Sun Valley Coal Company 
came in and thought they had quite a lengthy case, and I 
was able to get the thing settled much earlier than they 
expected, and my supervisor told me to take them down to 
Chesapeake Bay for a day’s fishing and outing and for 
dinner, and we went down in the morning, rented a boat 
and fished all day and, in order to be a gracious host, the 
night before I bought a case of beer and we took that along 
with us; there were five of us on the boat and we had that 
case of beer, and when I came back that night I let them 
off at the Hotel Washington, and ordinarily I drove left 
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before, and when I turned I found it was a one-way street 
and they were going the other way, without my knowledge, 
and the traffic was all against me, and that is when the 
officer asked me to go to the station and talked the whole 
thing over and said, “I will give you a ticket but you don’t 
have enough to pay it,” and he said, “Call up somebody 
or leave the keys here and take your fish and go on home.” 
So I did. 

84 By Mr. Laughlin: 

Q. You recall your wife testified that there was an occa¬ 
sion when you were intoxicated and couldn’t get out of bed 
and missed a day’s work on that account. 

Did that happen, sir? A. No, not to my knowledge. 

Q. Do you work regularly at the Interstate Commerce 
Commission? A. Yes. 

Q. Can you tell us when did you last receive an efficiency 
rating? A. I believe it was last March. 

Q. And what was that? A. Excellent. 


89 Q. You have never struck your wife, have you, Mr. 

Reilly? A. Never. 

Mr. Laughlin: Your Honor, may I see the court file just 
a moment? 

By Mr. Laughlin: 

Q. Now, Mr. Reilly, then, your wife says in her complaint 
that for the past several years you have practiced towards 
her a persistent course of cruel and inhuman conduct. 

Have you done that? A. No. 


91 Q. Mr. Reilly, you said something—did you have 
any arguments with your wife over charge accounts? 
A. Yes. 

Q. Tell His Honor about that. A. I forbid her to use 
them. In other words, I tried to explain to her that she 
was merely putting her future in hock, that she would be 
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paying on a charge account and just bleeding you to death, 
to save her money and go buy what she wanted and pay 
for it. 

Q. Notwithstanding that did she open a charge account? 
A. Yes. 

Q. Where? A. Woodward & Lothrop’s and Hecht’s and 
different places. She had the plates hidden, and would try 
to get the mail before I would, so I wouldn’t know. 

Q. Mr. Reilly, has there been any nagging of you at the 
hands of your wife? A. Only as to finances. 

Q. Would you say that was constant or just happened 
now and then? A. Only about once a month. 

Q. Did it affect you in your work? A. I just didn’t like 
the idea of having the mail box stuffed with bills. Why not 
have the things paid? 
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tion 16-409: 

Federal Rules of Civil Procedure, Rule 18. 

“(a) Joinder of Claims. The plaintiff in his com¬ 
plaint • • • may join either as independent or as alter¬ 
nate claims as many claims either legal or equitable 
or both as he may have against an opposing party. 

• • • > y 

Summary of Argument. 

1. Appellee contends that the evidence adduced in the 
Trial Court clearly justified the award of a limited divorce 
to the wife. 

2. Appellee contends that it is within the power of the 
United States District Court for the District of Columbia 
to divide jointly owned property and decree a limited di¬ 
vorce in one civil action. 

Argument. 

1. Appellant’s first argument is that the judgment of 
the United States District Court for the District of Colum¬ 
bia entering a decree of limited divorce in favor of the 
appellee was unsupported by the evidence. This notwith¬ 
standing the fact that appellant cites in his brief the case of 
Waltenberg v. Waltenberg, 54 U. S. App. D. C. 383, 386, 
and quotes the following: 

“To bring the case within the statute it is sufficient 
if the evidence, in the absence of physical violence, 
establishes conduct which creates a state of mind which, 
operating upon the physical system, produces bodily 
injury”. 

The findings of fact by the District Court supported by un¬ 
controverted evidence are well within the quoted language. 

The principle of the Waltenberg case has been reaffirmed 
by this Court as recently as 1948 in the case of KimmeU v. 
Kimmell, decided December 6, 1948, 77 Wash. Law Re¬ 
porter 720. The appellee concedes that these two cases 
control the disposition of the present case. 
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Aside from the sufficiency of the evidence, this Court has 
made a recent pronouncement regarding the discretion 
lodged in the Trial Court in determining matters of di¬ 
vorce, alimony, etc. In Quarles v. Quarles, No. 10,286, de¬ 
cided December 19,1949, this Court stated: 

“From the very nature of the problem, however, 
no fixed set of rules or formulae can be substituted for 
a careful study of the particular facts and circum¬ 
stances in each case. Nevertheless, certain impelling 
factors of an equitable nature have always affected 
such awards. Among the factors have been: the dura¬ 
tion of the marriage; the number and age of the chil¬ 
dren ; the age and health of the parties; their respec¬ 
tive economic conditions—both present and prospec¬ 
tive; the wife’s contribution to the accumulation of the 
husband’s property; the circumstances under which 
the divorce was granted; the effect, if any, upon the 
family; and the interest of society generally to pre¬ 
vent a person, wherever possible, from becoming a 
public charge”. 

2. Appellant relies upon Section 16-409, Title 16, D. C. 
Code, 1940 Edition, which provides: 

“Upon the entry of a final decree of annulment or 
divorce a vinculo, in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop¬ 
erty rights of the parties in joint tenancy or tenancy 
by the entirety shall stand dissolved and the court, in 
the same proceeding in which such decree is entered, 
shall have power and jurisdiction to award such prop¬ 
erty to the one lawfully entitled thereto or to appor¬ 
tion the same in such manner as shall seem equitable, 
just, and reasonable”. 

From this language he concludes that the District Court is 
without authority to decree the division of property jointly 
owned by a husband and wife and enter a decree for limited 
divorce. This statute has no applicability. The fact is that 
this statute constituted an exception to the Buies of Com¬ 
mon Law Procedure in order to dispose of the property 
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rights of a husband and wife at the same time a decree of 
divorce was entered. This section of the statute is now 
superseded by Rule 18(a) of the Federal Rules of Civil 
Procedure, which permit the joinder of all causes of action 
which a plaintiff may have against a defendant. 

Conclusion. 

For the reasons stated herein, appellee respectfully sub¬ 
mits the decision of the District Court should not be dis¬ 
turbed. 

John L. Ingoldsby, Jr., 
Washington Building, 
Washington, D. C., 

Counsel for Appellee. 













